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DETAILED ACTION 

1 . Claims 1-20 are pending. Claims 9-1 1,14, and 15 are withdrawn being drawn to 
an unelected invention (i.e. a method of making the composition). 

2. Applicant's amendments to claims 1 -1 0, filed 7/1 5/2009 are acknowledged. 
Claims 11-20 are new. 

Claims 1-8, 12, 13, and 16-20 are pending and examined on the merits. 

3. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

4. Objections and rejections not recited in this action are withdrawn. 

5. References not included with this Office action can be found in a prior action. 
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Claim Objections 

Instant claim 7 is objected to because the word "claim" in line 1 has been 
deleted, resulting in a grammatical error. Instant claim 7 literally reads, "The 
composition of 5, wherein said..." 

Appropriate correction is required. 

Claim Rejections - 35 USC §112 

Claims 18-20 are indefinite because the metes and bounds of the claims are 
unclear. Instant claims 18-20 recite that the water-soluble organic medium is wax, 
animal fat, and Vaseline, respectively. This is unclear because the evidentiary 
references "wax" (page 1, definition 1), "animal fat" (page 1, paragraph 1) and Vaseline 
(page 2, paragraph 5) disclose that wax, fats, and vaseline are all water insoluble. 
Claim Rejections - 35 USC § 103 

Claims 1-8, 12, 13, 16 and 17 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over WO 03/083031 (Creutz, 2003), WO 00/12669 (Aidcroft, 2000), and 
the American Library Edition of Workstiop Receipts Vol 1 by Sop as evidenced by the 
MSN Encarta dictionary for powder and the Compact Oxford English Dictionary 
definition for granule. 

Applicant's amendment necessitated the new grounds of rejection because the 
phrase "consisting essentially of overcame the teachings of the prior art which required 
inclusion of perioxides, persulfates, and/or dyes which do not contribute to improving 
the gloss and shine of the hair. Improvement of gloss and moisture through use of the 
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recited composition is tauglit to be a novel aspect of the invention as taught by the 
Applicant at page 1, paragraph 1 and page 5, paragraph 22 of the instant specification. 

Creutz teaches a composition which provides a controlled release of fragrance 
(abstract). Creutz teaches that the formulation comprises a fragrance, wax, and a liquid 
silicone (page 7, paragraph 25; instant claim 1). The wax is solid at room temperature 
because Creutz teaches that the composition needs to be melted so that it may be 
deposited on a solid carrier (page 7, paragraph 25; instant claim 1 ). Sodium 
carboxymethylcellulose is taught among a list of suitable particulate (i.e. particle) solid 
carriers (page 7, paragraph 25; instant claims 1-3 and 7). The treated carrier particles 
are agglomerated into granules (page 7, paragraph 26; instant claim 2). As evidenced 
by the MSN Encarta dictionary definition for powder, "powder" is defined as loose dry 
particles (instant claim 2). As evidenced by the Compact Oxford English Dictionary, a 
granule is a small compact particle of substance. Thus, a collection of granules is a 
powder (instant claim 2). Creutz teaches that the waxes, such as waxy fatty acids, delay 
the release of fragrance but occludes the fragrance so much that it is never released 
(page 9, paragraph 35). Inclusion of a liquid silicone decreases the high occlusivity of 
the fatty acid, increasing odor precipitation (page 9, paragraph 35). Creutz teaches that 
the perfume comprises up to 15% of the granules (page 8, paragraph 28). The 
composition of example 1 comprises 5 grams perfume, 10 grams waxy material and 5 
grams liquid silicone (page 9, paragraph 33), thus teaching that the particle carrier 
would comprise 13 grams of the composition. Creutz specifically teaches that the 
fragrance compositions may be applied to laundry detergents, household cleaning 
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products, fabric softeners, hair shampoos, soaps, shower gels, antiperspirants, 
deodorants, air fresheners and drier sheets (page 1 , paragraph 1 ). Creutz teaches that 
the waxes included in his composition are organic waxes (page 3, paragraph 13). 

Creutz does not immediately embody a water dispersible medium in the solid 
perfume particles as set forth by instant claim 1 . 

Creutz does not immediately embody a carboxymethylcellulose as the water 
soluble organic medium as set forth by instant claim 3. 

Creutz does not teach a composition wherein the water soluble material is in a 
range of 1 0-1 00 parts by weight with respect to 1 00 parts by weight of said oily material 
as set forth by instant claim 4. 

Creutz does not teach that his solid composition is dissolved or dispersed in 
water as set forth by instant claim 5. 

Creutz does not teach that the water soluble medium is carboxymethylcellulose 
as set forth by instant claim 7. 

Creutz does not teach a composition in which the water-soluble organic medium 
is present in a range of 10-100 parts by weight with respect to 100 parts by weight of 
said oily material as set forth by instant claim 8. 

Creutz does not teach that his composition is dissolved in water as set forth by 
instant claim 12. 

Creutz does not tech that his composition is dispersed in water as set forth by 
instant claim 13. 
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Creutz does not teach a composition in whicii tiie water-soluble organic medium 
is present in 10 parts by weiglit with respect to 100 parts by weight of said oily material 
as set forth by instant claim 16. 

Creutz does not teach a composition in which the water-soluble organic medium 
is present in 10 parts by weight with respect to 100 parts by weight of said oily material 
as set forth by instant claim 17. 

Creutz does not teach that the oil material is rosin as set forth by instant claim 6. 

Aldcroft teaches granular powders which may be incorporated into laundry 
powders (title, abstract). The granular compositions are formulated to carry liquid 
fragrances and perfumes (page 1, lines 1-10). Aldcroft teaches that his particles 
comprise a dispersing agent which swell in the presence of water (page 5, lines 20-35). 
Aldcroft teaches that sodium carboxymethylcellulose is a water swelling dispersant 
(page 5, lines 20-35). 

The American Library Edition of Worksliop Receipts Vol 1 teaches that rosin, 
when incorporated with a soap, will make the soap more detersive and soluble (page 2 
of 5, paragraph 3). 

With regard to instant claims 1, 3, 5, 7, 12, and 13, it would have been prima 
facie obvious to a person of ordinary skill in the art at the time the invention to have 
looked to Creutz's teachings and selected sodium carboxymethyl cellulose from the list 
provided by Creutz to serve as the solid particulate carrier in order to better release the 
fragrance and reduce the wax's fragrance occlusivity in the presence of water because 
Creutz teaches his solid fragrance composition for use in laundry detergents and 
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Aldcroft teaches that sodium carboxymethylcellulose granular carriers, used in laundry 
detergents, swell and disperse in the presence of water. The skilled artisan would have 
been motivated to swell, disperse and/or dissolve the composition in water in order to 
release the fragrance and remove dirt by utilizing the laundry detergent taught by the 
combined references of Creutz and Aldcroft to wash clothing. 

With regard to the composition having the property of being able to disperse or 
dissolve in water as set forth by instant claim 1 , it would naturally flow that the solid 
perfume composition taught by Creutz, when utilizing sodium carboxymethylcellulose, 
would dissolve and disperse in water via the same scientific principles as taught at page 
6, paragraphs 24-25 of the instant specification because the same reagents are present 
in the composition. 

With regard to instant claims 4, 8, 16, and 17, the adjustment of particular 
conventional working conditions [e.g. determining result effective amounts of sodium 
carboxymethylcellulose (i.e. organic medium) and wax (i.e. solid oily material)] is 
deemed merely a matter of judicious selection and routine optimization which is well 
within the purview of the ordinary artisan with said artisan recognizing that sodium 
carboxymethylcellulose swells and disperses in water, as taught by Aldcroft, which 
would affect the release of perfume from the laundry detergent in the presence of water 
used in the washing cycle. The artisan of ordinary skill would have been motivated to 
formulate the composition with low or high amounts of sodium carboxymethylcellulose 
in order to have a formulation which would either dissolve very well and quickly in water 
when carboxymethylcellulose was used in a high concentration or provide more of a 
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deposition of the wax, fragrance, and silicone onto the textile fabric when 
carboxymethylcellulose was used in a lower concentration due to lower and less rapid 
dissolution of the laundry detergent granule. 

With regard to instant claim 6, it would have been prima facie obvious to a 
person of ordinary skill in the art at the time the invention was made to have added rosin 
to the composition of Creutz because Creutz teaches that his composition may 
comprise any organic wax and be used in a laundry detergent and rosin is an organic 
wax that was known to be beneficial when used in conjunction with soaps, making the 
soap more detersive as taught by the American Library Edition of Worl<sliop Receipts 
Vol 1. The skilled artisan would have been motivated to do so in order to improve the 
performance and detersive properties of the laundry detergents in which the fragrance 
composition is incorporated into. 

Response to Arguments 

Applicant alleges that the new claim language overcomes the anticipation and 
obviousness rejections over Lorenz because Lorenz teaches/requires inclusion of 
dyestuffs and peroxides which would affect the basic and novel characteristics of the 
instant composition (i.e. providing gloss and moisture; page 8, paragraphs 1-3; and 
page 9, paragraph 1). 

Applicant's arguments regarding the withdrawn art rejections of record have been 
considered to the extent they read on the new grounds of rejection. 

It is noted that M.P.E.P. § 2105 states: 

The transitional phrase "consisting essentially of limits the scope of a claim to 
the specified materials or steps "and those that do not materially affect the 
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basic and novel characteristic(s)" of the claimed invention. In re Herz, 537 
F.2d 549, 551-52, 190 USPQ 461 , 463 (CCPA 1976) (emphasis in original) 
(Prior art hydraulic fluid required a dispersant which appellants argued was 
excluded from claims limited to a functional fluid "consisting essentially of 
certain components. In finding the claims did not exclude the prior art 
dispersant, the court noted that appellants' specification indicated the claimed 
composition can contain any well-known additive such as a dispersant, and 
there was no evidence that the presence of a dispersant would materially 
affect the basic and novel characteristic of the claimed invention. The prior art 
composition had the same basic and novel characteristic (increased oxidation 
resistance) as well as additional enhanced detergent and dispersant 
characteristics.). "A consisting essentially of claim occupies a middle ground 
between closed claims that are written in a consisting of format and fully 
open claims that are drafted in a comprising' format." PPG Industries v. 
Guardian Industries, 156 F.3d 1351, 1354, 48 USPQ2d 1351, 1353-54 (Fed. 
Cir. 1998). See also Atlas Powder v. E.I. duPont de Nemours & Co., 750 
F.2d 1569, 224 USPQ 409 (Fed. Cir. 1984); In re Janakirama-Rao, 317 F.2d 
951, 137 USPQ 893 (CCPA 1963); Water Technologies Corp. vs. Caico, Ltd., 
850 F.2d 660, 7 USPQ2d 1097 (Fed. Cir. 1988). For the purposes of 
searching for and applying prior art under 35 U.S.C. 102 and 103, absent a 
clear indication in the specification or claims of what the basic and novel 
characteristics actually are, "consisting essentially of will be construed as 
equivalent to "comprising." See, e.g., PPG, 156 F.3d at 1355, 48 USPQ2d at 
1355. 

Creutz teaches a composition which may comprise the water soluble organic 
solvent, carboxymethylcellulose, a wax (i.e. oily material that is solid at room 
temperature), and a silicone oil (page 7, paragraph 25). Creutz embodies use of DC 
556 (phenyl trimethicone) as the liquid silicone for use in the composition (Example 1 , 
page 9, paragraph 33). As evidenced by US Publication No. 2002/0015681 (Carballada, 
2002), phenyl trimethicone is a silicone conditioning agent with a high refractive index 
which provides glossiness to the hair when used in hair compositions (page 7, 
paragraph 101). Therefore, the inclusion of the liquid silicone of Creutz would not be 
detrimental to the novel or inventive concept (i.e. a composition which provides gloss, 
shine, and moisture to the hair; instant specification, page 1, paragraph 1). Also, 
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Example VI demonstrates that perfume (i.e. fragrance) may be utilized in conjunction 
with phenyl trimethicone (page 11, paragraph 167). Carballada does not disclose that 
the perfume interfered with the gloss enhancing properties of the phenyl trimethicone. 
Therefore, perfume/fragrance would not interfere with the novel aspects of the present 
invention. 

It is observed that the instant claims do not require the composition to be a 
composition for hair. It is also noted that the "consisting essentially of claim language 
does not entirely close claim to additional reagents. Applicant may wish to consider 
whether it is appropriate to amend the claim language to utilize the closed transitional 
phrase, "consisting of to overcome the combined references applied above. Support 
for such an amendment can be found in the Example on page 10, paragraph 39 of the 
instant specification. 

Conclusion 

No claims are allowed. Applicant's amendment necessitated the new ground(s) 
of rejection presented in this Office action. Accordingly, THIS ACTION IS MADE 
FINAL. See MPEP § 706.07(a). Applicant is reminded of the extension of time policy 
as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
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mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any Inquiry concerning this communication or earlier communications from the 
examiner should be directed to LOR! MATTISON whose telephone number is (571)270- 
5866. The examiner can normally be reached on 8am-6pm (Monday-Thursday). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Yvonne (Bonnie) Eyier can be reached on (571 )272-0871 . The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO 
Customer Service Representative or access to the automated information system, call 
800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
/L. M./ 

Examiner, Art Unit 1619 



/Anne Marie Grunberg/ 

Supervisory Patent Examiner, Art Unit 1661 



